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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ELOUISE PEPION COBELL, et al., )
)

                   Plaintiffs, )
)

            v.                                     ) Civil Action Number 96-1285 (RCL)
)    

GALE A.  NORTON, Secretary of the  )    
Interior, et al., )

)
                   Defendants. )

____________________________________)

MEMORANDUM AND ORDER

This matter comes before the Court on four of defendants’ motions for adjustment or

reconsideration of requests by the Court Monitor (now Special Master-Monitor) for compensation.1

Because the motions and supporting memoranda are nearly identical in their factual statements and

arguments, the Court will address all four in this Memorandum and Order. 

Defendants provide three grounds for their requests for adjustment or reconsideration:

(1) Defendants were not provided with an opportunity to review and object to the Court

Monitor’s compensation requests prior to the issuance of the Court’s orders for

payment;
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(2) The compensation requests were not reasonable or proper because they failed to

provide sufficiently detailed information about the work performed by the Court

Monitor; and

(3) The compensation requests were not reasonable or proper because the Court Monitor

included charges for activities and expenses that were beyond the scope of his

appointment order and beyond the jurisdiction of this Court.

The Court will examine each of these grounds in turn.

Initially, the Court notes that defendants raised no complaints or challenges to the compensation

requests submitted by the Court Monitor for over a year after his initial appointment.  Defendants’ first

such complaint was filed on June 14, 2002, the same day that defendants filed their motion to revoke

the Court Monitor’s appointment.  It hardly seems a wild surmise, then, that defendants’ challenge to

the Court Monitor’s compensation request likely has more to do with furthering the objectives of

defendants’ motion to revoke the Court Monitor’s appointment than with any dispute about a particular

fee or expense item requested.  

Defendants point to no authority for the assertion that they are entitled to comment upon or

object to the Court Monitor’s compensation requests prior to the Court’s issuance of an order to pay. 

Casey v. Lewis, 43 F.3d 1261 (9th Cir. 1994), which is cited by defendants, certainly stands for no

such proposition.  Instead, it contains only the following unremarkable dictum at the very end of the

opinion: “In any event, it would be unfair to order Defendants to pay the fees without an opportunity to

object.”  Id. at 1270.  In fact, this Court has afforded defendants an opportunity to object to the Court

Monitor’s compensation requests – it has allowed for a response to the requests following payment,
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and it has established a method for adjustment of the amounts paid in the next compensation request

filed by the Court Monitor.  Defendants thus cannot be heard to complain that they have not been

entitled to an opportunity to contest the Court Monitor’s requests for compensation.

Next, defendants object to the reasonableness and propriety of the compensation requests,

alleging that the requests do not provide sufficient details regarding the work performed by the Court

Monitor.  Defendants point to a dissenting opinion in Texas v. New Mexico, 475 U.S. 1004 (1986), as

support for their position.  The complaint in that case, however, concerned a fee statement by a special

master who had provided neither his hourly rate nor the experience levels of the attorneys for whose

services he was charging.  Id.  Neither of these facts is, of course, present in the instant case.  Nor does

Justice Blackmun’s paragraph-long opinion in Kansas v. Colorado, 498 U.S. 933, 934 (1990) do

much to advance defendants’ argument.  That opinion merely asserts, in dicta, that a court should

determine for itself the reasonableness and propriety of a special master’s requests for compensation. 

As noted below, this Court has determined that the Court Monitor’s requests are both reasonable and

proper.  

Defendants also quote from two opinions involving “analogous circumstances” – namely,

awards of attorneys’ fees to a prevailing party – in an attempt to justify their objections.  The first of

these two opinions happens to be a 1999 memorandum opinion from the instant case.  This Court can

only respond that the devil himself may quote scripture to his purpose.  In any event, neither opinion

applies in the instant case because they address the very different situation in which a prevailing party

submits a proposed fee bill to the court.  Such a situation calls for scrutiny from an adverse party

because of the opportunity for fraud by the party submitting the bill, who is not subject to scrutiny by
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the court.  The opinions that defendants cite are inapposite here because the Court Monitor is not an

adversarial party, and because both the Court Monitor’s activities and his compensation requests are

subject to monthly review by this Court.  The Court Monitor’s experience and expertise, documented

upon his appointment and confirmed by his submission of eight Reports to this Court as well as several

supplemental and special reports, gainsay any allegation that he has not conducted himself in a proper

manner.  The overall amount of each of the Court Monitor’s compensation requests has been

reasonable, and has represented a reasonable amount of time expended in performance of his duties. 

Moreover, the hourly rate at which the Court Monitor bills his time is far below the market rate for an

attorney of his vast experience. 

Defendants also overlook the fact that the Court’s order appointing the Court Monitor, as well

as the order extending his appointment, authorized him to “receive ex parte communication with all

entities necessary or proper to effectuate his duties.” See Orders dated April 16, 2001 and April 15,

2002.  This Court has authorized the Court Monitor to hold in confidence the identity of such entities,

as well as the substance of any statements made by their employees to him.  It would be manifestly

improper for the Court Monitor’s compensation requests to violate such confidences by naming the

persons with whom he has met or describing the nature of their conversations.  It is sufficient that the

Court Monitor has advised this Court regarding his meetings and discussions with third parties and has

always informed this Court about the nature, extent, and substance of such meetings and discussions

upon request.  To provide defendants access to information about the Court Monitor’s discussions

regarding defendants’ trust reform activities, including the names of persons with whom he conducts

such discussions, would allow defendants to influence or control the information that the Court Monitor



5

receives.  Defendants understood this problem when they consented to the Orders appointing the Court

Monitor and the extension of that appointment.

This Court has already addressed concerns about retaliation based on defendants’ conduct

toward their own employees who have made public statements or who have assisted this Court’s

investigating officials.  That concern has again surfaced in the reasons that the Special Trustee provided

for his resignation, including allegations that he was forced to resign by the Secretary of the Interior

because of statements that he made to the Court or to Congress.  This Court drafted the ex parte

language in the orders appointing the Court Monitor and extending his appointment for the express

purpose of preventing any renewed retaliatory action in conjunction with his monitoring activities.  The

Court Monitor was required to remain independent of any control by defendants or their surrogates so

as not to impair his ability to conduct his investigation.  

In order to provide defendants with the assurance that the Court Monitor’s fees are reasonable

and proper, this Court has performed an independent determination of the Court Monitor’s

compensation requests that have been called into question by defendants.  The Court is satisfied that all

four requests have been properly made.  Defendants have presented no evidence to suggest that any

individual fees or expenses requested by the Court Monitor are questionable in nature.  Without such

evidence, this Court’s determination will not be disturbed.

Finally, defendants claim that the Court Monitor’s invoice includes fees and charges for

activities that are not properly within the scope of his appointment order or within this Court’s

jurisdiction.  Specifically, defendants contest all charges related to the issuance of formal discovery

requests, to legal research, and to expenses for attending the InterTribal Monitoring Association
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meeting as beyond the scope of the Court Monitor’s appointment order.  The Court initially notes that it

was defendants’ concern that the Court Monitor’s activities be governed by Rule 53 of the Federal

Rules of Civil Procedure that led this Court to require “that to the extent the Court Monitor’s findings of

fact submitted to the Court are based upon witness statements, those statements should be developed

from on-the-record testimony given under oath with an opportunity for cross-examination by the

parties.”  See Order dated April 15, 2002.  Defendants will not now be heard to argue that the

issuance of discovery requests by the Court Monitor, which give effect to this very language, are

beyond the scope of his appointment order.  Additionally, the Court notes that the Court Monitor had

been ordered to include in his reports “a summary of the defendants’ trust reform progress and any

other matter Mr. Kieffer deems pertinent to trust reform.”  Id.  The performance of legal research is

unquestionably within the scope of the Court Monitor’s mandate, as is his attendance at a meeting of a

consortium of American Indian tribes to discuss trust fund issues.  However, defendants challenge this

very mandate as beyond this Court’s jurisdiction.  On this subject, defendants would be mindful to

recall the words of the D.C. Circuit in response to similar assertions:

The level of oversight proposed by the district court may well be in excess of that countenanced
in the typical delay case, but so too is the magnitude of government malfeasance and potential
prejudice to the plaintiffs’ class.  Given the history of destruction of documents and loss of
information necessary to conduct an historical accounting, the failure of the government to act
could place anything approaching an adequate accounting beyond plaintiffs’ reach.  This fact,
combined with the longstanding inability or unwillingness of government officials to discharge
their fiduciary obligations, excuse court oversight that might be excessive in an ordinary case. 

Cobell v. Babbitt, 240 F.3d 1081 (D.C. Cir. 2001).  

The four motions presently before the Court, which represent a continued campaign against an

official of this Court, seem designed as part of a concerted effort to interfere with the Court’s oversight
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function.  It is certainly understandable that defendants might behave in this manner.  The Court

Monitor’s reports, after all, have proved embarrassing to defendants, documenting as they do their

many falsehoods and attempts to mislead this Court.  But it is time for such behavior to end.  For

defendants to file their latest motion for adjustment only one week after this Court’s contempt ruling

simply demonstrates that defendants have no intention of ever reexamining their bunker mentality that

their own Inspector General has criticized as destructive.  

Having made a thorough review of the Court Monitor’s compensation requests to which

defendants have objected, this Court is satisfied that the compensation requests were properly

submitted, and are unobjectionable.  Accordingly, it is hereby

ORDERED that Interior Defendants’ Motion for Reconsideration of the May 31, 2002 Order

to Pay the Court Monitor the Sum of $54,307.34 [1340], Interior Defendants’ Motion for Adjustment

of the June 2002 Compensation Request of the Court Monitor [1387], Interior Defendants’ Motion for

Adjustment of the July 2002 Compensation Request of the Court Monitor [1414], and Interior

Defendants’ Motion for Adjustment of the Court Monitor’s August 2002 Compensation Request

[1540] be DENIED.

SO ORDERED. 

Date:                                                        ________________________
Royce C. Lamberth
United States District Judge

     
   


